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Phillip D. Kline — Defending the Right to Life

Phill Kline was the Attorney General of Kansas from 2003-2007. As the state’s “Top Cop”, he
thoroughly investigates the late abortionist George Tiller and Planner Parenthood. His
investigation found shocking violations of Kansas state laws.

George Tiller was known for his ability to conduct third trimester abortions, charging thousands
of dollars for his services. Kline subpoenaed Tiller’s and Planned Parenthood’s medical records
as part of his investigation. Through his research, Kline charged Tiller with 30 crimes for
committing these illegal third-trimester abortions. However, Kline’s prosecution of Tiller was
halted by then-govemor Kathleen Sebelius, who was an avid pro-choice advocate. There is also
evidence that Tiller was a significant financial supporter of Sebelius’s political career. Tiller was
never fully prosecuted and continued his abortion work until his death in 2009.

Kline lost th‘e re-election of Kansas Attorney General following this, but was appointed as the
District Attorney for Johnson County, where he resumed his criminal investigation of Planned
Parenthood. The resulting research propelled Kline to file a massive 107-count criminal case
against Planned Parenthood of Overland Park, Kansas. The subpoenaed records showed a
consistent pattern of crime.

Judge R1chard Anderson, who had custody of the subpoenaed records, noticed something odd
about them.' It appcared that someone within Planned Parenthood had committed forgery in an
attempt to cover up crimes. The judge took the record to a Topeka police handwriting expert for
analysis and the expert confirmed the discrepancies Judge Anderson had noted.

Planned PalTent.hood had been illegally conducting abortions of underage girls and covered up the
crimes of the statutory rapists who had impregnated the girls. Planned Parenthood ignored the
legal requirement to report these crimes and had performed at least one illegal abortion beyond

the 22—weel‘c limit under Kansas law.

The criminal case against Planned Parenthood received tremendous opposition from the Kansas
supreme Court and pro-choice state officials. Unique to Kansas, the governor has the exclusive
right to appoint Justices to the state’s high court without the consent of the Senate. Thus
Govemnor Sebelius had surrounded herself with fellow pro-choice advocates that were not in
favor of Kline’s investigation or criminal accusations. The court imposed a gag order to keep the
evidence found against Planned Parenthood a secret. When it became evident that this gag order
would delay the prosecution, Kline expressed urgent concern to the Kansas supreme Court and
informed them that the statute of limitations was about to run out in the case. What can only be



assumed as a deliberate roadblock to the hearing of the case, the court ordered a briefing
schedule that would ensure the statute of limitations would run out and the case would never be

heard.

When Kline realized the court’s strategic move, he sponsored an Omnibus Crime Bill with
bipartisan support. It passed, with Governor Sebeilus’s signature. She had overlooked the
provision that extended the state’s statute of limitations. The pro-abortion officials in Kansas
and the media were less than pleased with this counter move that Kline had conducted. With
unfortunate timing, Kline was up for re-election as District Attorney. Angered by Kline’s
relentless efforts to bring Planned Parenthood to justice, the opposing running party and media
ran a derogatory campaign against Kline as “heedless of women’s privacy rights”. Sadly, Kline
lost the election and the case against Planned Parenthood was never heard. Kline left Kansas to
teach law in Virginia, but Planned Parenthood was not done with Kline yet. He was taken to
court to face a barrage of false accusations for “ethics violations”. The panel members found
Kline to be guilty of these violations. Thus, Kline was left with only one option to attempt to
regain his innocence; he must appeal to the Kansas supreme Court.

To ensure a fair hearing, Kline and his attorneys filed a bold motion requesting that two of the
Justices step aside for bias and suggested that three others follow suit. One of these Justices was
so hostile and antagonistic towards Kline that it shocked the legal community of Kansas. Her
attitude in an earlier written opinion against Kline was describe by an observer as a vitriolic rant
that was so embarrassing and articulated with such petty viciousness that the Justice appended a
note distancing herself from the outburst.

Three days after the filing of the defense, the Kansas supreme Court made an uncharacteristic
announcement that all five of the suggested bias Justices would be removing themselves from

Kline’s case.

The battle is ongoing and the case continues in the court. In an unusual turn of events, the Kansas
supreme Court recently denied, without explanation, to receive an Amicus Brief on Kline’s
behalf filed by the National Lawyers Association. The case is anything but predictable, but with
the grace of God Kline and his lawyers at the Thomas More Society will prevail and bring justice
to the unborn children and underaged mothers who are helpless against their formidable foes.



The Unknown Scholars of Roe v. Wade

Gregory J. Roden

J ustice Harry Blackmun noted in Roe v. Wade that “some scholars doubt
that the common law ever was applied to abortion.” Blackmun used the
opinion of these scholars to support his more ambitious contention that, “A
recent review of the common-law precedents argues . . . that even post-
quickening abortion was never established as a common-law crime.” This
bolder claim was primarily based on the writings of Cyril Means, Jr.,
NARAL’s counsel at the time Roe was written'; it is the central premise in
Roe v. Wade—whatever logic the opinion has collapses without this princi-
pal proposition. Yet, curiously, Blackmun never revealed the identity of the
“some scholars” that he alleged to support this key thesis. The complaint of
these “Unknown Scholars,” if you will, was that there was a supposed lack
of English common-law cases to support the various treatise writers who
reported that abortion was a crime. Still, the Unknown Scholars did not con-
tend that there were actual common-law cases holding that abortion was not
a common-law crime; nor did they contend that abortion was not criminal.

Hardly. Instead, the Unknown Scholars held the view that abortion had
been prosecuted in England as an ecclesiastical crime, stating, “There is no
doubt that abortion was an ecclesiastical offense as late as 1527.” And then,
with the English Reformation and King Henry VIII's usurpation of the En-
glish Catholic Church’s property and hierarchy, the Unknown Scholars be-
lieved, “The exact status of abortion in the English law prior to the passage
of the first abortion statute in 1803 [was] confused.” However, the Unknown
Scholars next noted that under the English statute of 1803, Lord
Ellenborough’s act, “Abortion . . . was punishable by death if the woman
was ‘quick with child,” and by transportation or imprisonment if performed
prior to quickening.” The Unknown Scholars then concluded their review of
English law with this observation: “This statutory adoption of the ecclesias-
tical distinction based on quickening is good evidence that Parliament con-
tinued to regard abortion as a crime against the unborn child.”

So who exactly are these Unknown Scholars? Blackmun’s reference to
them is secondhand. His direct citation is to Lawrence Lader, the founder of
NARAL, and Lader’s book Abortion. In the passage of Abortion referred to
by Blackmun, the only citation to a work of legal theory is “‘The Law of

Gregory J. Roden is an attorney licensed to practice in Minnesota and before the U.S. Supreme
Court. A member of Minnesota Lawyers for Life, he is also on the Board of Human Life Alliance.
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Criminal Abortion,” Indiana Law Journal, Vol. 32 (1956-57), pp. 193-94.%
In Lader’s citation, the authors are not identified because the reference is to
a “Note” in the Indiana Law Journal. We may assume, then, that the authors
(or author) were student staff members of the Indiana Law Journal. For
Blackmun to have looked up this “Note” to further investigate this claim,
which so crucially supports his Roe opinion, would have been as easy as
grabbing a copy of the journal from the law library shelf. So why didn’t he
do so, or, if he did, why didn’t he cite this “Note” directly?

After all, the only other support Blackmun could offer for his denigration
of abortion as an English common-law crime was from NARAL'’s founder,
Lader, and its legal counsel, Means. Furthermore, Blackmun himself clum-
sily cited 11 American cases in which abortion of a quickened fetus was
affirmed to be criminal without any controversy. Even odder, in the same
footnote, he also cited two cases in which abortion was criminal prior to
quickening; the declaration “The moment the womb is instinct with embryo
life, and gestation has begun, the crime may be perpetrated” appeared in
both cases.* Then there are all the historically important common-law trea-
tise writers who held abortion to be criminal (such as Henry de Bracton,
“Fleta,” Coke, Blackstone, William Hawkins, and Matthew Hale).

So, too, there are any number of English common-law cases for the pros-
ecution of abortion. Indeed, whereas Means alleged that abortion was not
criminal under English common law (and this somehow created a right to
abortion in America), there are at least three English cases in which women

- who had suffered abortions resulting from battery used the common-law
“plea of felony” procedure to bring criminal actions against their assailants.’
The historical precedent for abortion as a common-law crime notwithstand-
ing, Blackmun’s contention that it was “doubtful that abortion was ever firmly
established as a common-law crime even with respect to the destruction of a
quick fetus” is proven to be clearly erroneous and patently absurd by one of
Blackmun’s cited cases. Blackmun’s contention is clearly erroneous because
this case held abortion to actually be an operative common-law crime at the
time of Roe v. Wade decision.

Justice Blackmun cited a number of contemporaneous decisions that in
his opinion supported his contention that abortion was a privacy right. One
of those cases was decided by the Florida Supreme Court in the year
before Roe was handed down, State v. Barquet (Fla. 1972). In Barquet, the
Florida Supreme Court struck down for vagueness state statutes that outlawed
abortion except when “necessary to preserve the life of such mother” under
the Florida Constitution’s due process clause. But Blackmun apparently over-
looked the fact that some jurisdictions, such as Florida, had not abolished
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their common law. Rather, they had amended it and supplemented it. So,
when a statute in one of those states is repealed by the legislature or struck
down by a court, the old common law is automatically resurrected. Accord-
ingly, the Florida Supreme Court wrote:

Our conclusion creates a tremendous problem in that the common law is now brought
into play. It was a crime at common law to operate upon a pregnant woman for the
purpose of procuring an abortion if she were actually quick with child . . . . “Quick™
means “living; alive.” Black’s Law Dictionary, (4th Ed. 1957). From the filing of
this opinion until a statute is enacted by the Legislature, a person may be charged
with the common law offense of abortion.®

By this decision, at the very time Roe v. Wade was being heard, the ques-
tion of whether or not abortion was common-law crime was no longer open
for speculation—it was in fact a common-law crime! Incredibly, Justice
Blackmun used his spurious review of the common-law history of abortion
to establish the abortion right of privacy. So it bears repeating: His Roe v.
Wade opinion is clearly erroneous—it has no basis in fact or law.

Pardon the digression—now, back to our Unknown Scholars. The Un-
known Scholars did not intend in any way for their ruminations on the En-
glish common law to somehow be a critical inquiry into constitutional rights.
Rather, their apparent reason for writing the article was to advocate the
strengthening of abortion laws, not to liberalize them. They complained that
“[TIhe number of these illegal operations has assumed monstrous propor-
tions and, in all but an insignificant number of cases, go unprosecuted.”
However, legislation to solve this problem was slow in coming, which

prompted them to look deeper into the issues: “In attempting to explain this
apparent legislative apathy toward a problem of this magnitude, it seems
essential to re-examine the underlying rationale of the abortion laws.”

The Underlying Rationale of the Abortibn Laws

The Unknown Scholars then engaged in their historical review of abor-
tion law, and came to this determination of the “underlying rationale”:

Determination of this underlying rationale is of more than academic interest. To the
contrary, it has great utility in that it provides a standard by which we may evaluate
tentative solutions to the abortion problem. Thus, every hypothetical solution must
be reconciled with the basic purpose of protecting the life of the unborn child. No
solution which ignores this premise, however effectively it may deal with the imme-
diate problem of non-enforcement, is acceptable.

“[P]rotecting the life of the unborn child”! Perhaps we are uncovering the
reason why Blackmun omitted any reference to this article. It should be
remembered that in Roe, the Supreme Court did not strike down all criminal
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abortion laws per se, but only 1) those that did not contain a health excep-
tion, and 2) laws that did not have increasingly more liberal health exception
for the second and first trimesters.” The Texas statute in question already
had a life exception, so it was only the health exception that was at issue.
Properly understood, Roe v. Wade is principally and primarily the imposi-
tion of a subjective health exception, as a woman’s Fourteenth Amendment
substantive due process right, upon the states.

The Fourteenth Amendment reads, “No State . . . shall . . . deprive any

_person of life, liberty, or property, without due process of law”; its plain
meaning is to ensure a fair legal proceeding before anyone is executed, in-
carcerated, fined, or has property confiscated; i.e., procedural due process.
Substantive due process, on the other hand, is a controversial legal theory in
which the Supreme Court looks to the nature of the right alleged to be under
attack. Then, if it so chooses, the Court may declare the right to be “funda-
mental” and the state law unconstitutional. Tronically, this substantive due
process may thereby deny the several states the police power to regulate the
associated activity through any legal due process proceeding. As Justice Scalia
wrote in a dissenting opinion, “The entire practice of using the Due Process
Clause to add judicially favored rights to the limitations upon democracy set
forth in the Bill of Rights (usually under the rubric of so called ‘substantive
due process’) is in my view judicial usurpation.”® And, even in a concilia-
tory mood, Justice Scalia referred to substantive due process as “an 0Xymo-
ron” in a concurring opinion. '

In order to impose the substantive due process right to abortion on the
states, Justice Blackmun first denied “that abortion was ever firmly estab-
lished as a common-law crime even with respect to the destruction of a quick
fetus.” That allowed Blackmun to substitute his own “underlying rationale”
for the enactment of abortion statutes. He promoted in Roe the claim that the

real legislative intent of “the enactment of criminal abortion laws in the 19th -

century” was to protect the health of the mother:

Parties challenging state abortion laws have sharply disputed in some courts the
contention that a purpose of these laws, when enacted, was to protect prenatal life. Point-
ing to the absence of legislative history to support the contention, they claim that most

state laws were designed solely to protect the woman.

Although Blackmun also claimed that there was “some scholarly support”
for the health of the woman legislative intent argument, his only supporting
citations'® were to two articles by NARAL’s Cyril Means, Cessation' and
Phoenix." Yet, Means, in turn, could only provide a single case citation in
alleged support of his thesis, a New Jersey Supreme Court case, State v.

Murphy (1858). 12
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State v. Murphy

This case is very significant because when Blackmun wrote, “The few
state courts called upon to interpret their laws in the late 19th and early 20th
centuries did focus on the State’s interest in protecting the woman’s health
rather than in preserving the embryo and fetus,” he also had only one sup-
porting citation, State v. Murphy."** As for our Unknown Scholars, before
they came to the conclusion that the basic purpose of abortion laws was
“protecting the life of the unborn child,” they examined the idea that the
“protection of the mother’s health has, on occasion, been a salient factor
controlling judicial interpretation of the rationale of an abortion statute.”
And it just so happened that the Unknown Scholars discussed State v. Murphy
and the related New Jersey case of State v. Cooper: N

State v. Cooper, 22 N.J.L. 52 (Sup. Ct. 1849) decided that at common law abortion
was not a crime prior to quickening. As a result of this decision the New Jersey
legislature enacted a statute which purported to eliminate any distinction based on
quickening. This statute was construed in State v. Murphy, 27 N.J.L. 112 (Sup. Ct.
1358) where the court, after commenting that at common law abortion was only an
offense against the life of the child, went on to say: “The design of the statute was
not to prevent the procuring of abortions, so much as to guard the health and life of
the mother against the consequences of such attempts.” Id. at 114. But at least one
section of the New Jersey law is still aimed at protection of the fetus, since by the
terms of the 1881 revision the maximum penalty is doubled if the child dies. N.J.
Rev. Stat. [Sec.] 2A :87-1 (1951). For an example of a statute rationalized as exclu-
sively for the protection of the fetus, see Miller v, Bennett, 190 Va. 162, 168, 56
S.E.2d 217, 221 (1949).15

The 1881 revision of the New Jersey law and its additional protection for
the unborn child were omitted in both Blackmun’s and Means’s analysis of
State v. Murphy; indeed, there is a lot missing in Roe’s legal theory. So Jus-
tice Blackmun had the motivation to bury the Unknown Scholars’ “Note.”
After all, the Unknown Scholars examined State v. Murphy, the only case
that Blackmun and Means could offer to support their thesis that the intent
of early abortion statutes was to protect the woman’s health, and disagreed
with their evaluation of that case and all such statutes in general.

Still, the Unknown Scholars’ analysis of State v. M. urphy does join Black-
mun and Means in failing to note that the New Jersey statute in question did not
wholly replace the common law of New Jersey on abortion prosecutions.
New Jersey did not abolish common-law crimes until 1979.1 The New Jer-
sey statute enacted in 1849 supplemented their criminal common-law abor-
tion proscriptions, similar to the situation in Florida. Moreover, Stafe v.
Murphy specifically recognized that the common-law criminality of the
mother in perpetrating an abortion of her unborn child remained after the
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enactment of the statute—Murphy provides one of the clearest statements of
the mother’s culpability for harm to her child, that her only exemption from
prosecution was for those actions that affected her own body:

Nor does the statute make it criminal for the woman to swallow the potion, or to
consent to the operation or other means used to procure an abortion. No act of hers
- is made criminal by the statute. Her guilt or innocence remains as at common law.
Her offence at the common law is against the life of the child. The offence of third
persons, under the statute, is mainly against her life and health. The statute regards
her as the victim of the crime, not as the criminal; as the object of protectxon rather

than of punishment.

In addition to affirming the woman’s remaining culpability under the com-
mon law, Murphy clearly states that the reason the woman was exempted
from prosecution under the statute was because the law “regards her as the
victim of the crime.” In other words, the state’s motivation in enacting the
statute was to protect the mother as a victim of the crime, rather than to
protect the mother’s exercise of some otherwise dangerous and immoral civil
liberty—this was clear to Supreme Court Justice Joseph Rucker Lamar, who
cited Murphy on this point in his dissent in U.S. v. Holte:"?

[In prosc’cixtioné for abortion, the woman does not stand legally in the situation of
an accomplice, for although shé no doubt participated in the moral offense imputed
to the defendant, she could not have been indicted for that offense. The law regards
her as the victim rather than the perpetrator. . . . State v. Murphy, 27 N.J.L. 114.

Justice Lamar affirms the principle that although these statutes exempted
the woman from prosecution as a victim of the crime, still she no doubt
participated in the moral offense. So, a correct reading of State v. Murphy
dismisses another rationale for the argument based on the health of the
woman/legislative intent: the rationale that her exemptlon from prosecution

somehow supported this argument.
The intent of the New Jersey legislature in enacting the statute in question

in State v. Murphy was to supplement their common law. This is quite clear

from the opinion. The statute was enacted immediately after the New Jersey
Supreme Court decided under its common law, State v. Cooper (1849), and
was designed to correct the “mischief” resulting from that opinion. In Coo-
per, the question presented was “whether an attempt to procure an abortion,
the mother not quick with child, is an indictable offence at the common
law.”!8 In this case, where the mother did survive the abortion, the court held
that the indictment was valid only if the mother did not consent to the abor-
tion. The court also defined quickening as “that moment when the embryo
gives the first physical proof of life, no matter when it first received it.” So,
where there was no evidence that the fetus was alive, and where the mother
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consented to the abortion, no indictment could be sustained under New Jer-
sey common law for any injury to the mother. In response to this legal
anomaly, a statute was passed to close this loophole.

This brings us to the only sentence Cyril Means, Jr. quoted from the Murphy
opinion—although in doing so he left out key passages showing the true
intent of the law according to the court. Indeed, even the preceding sentence
makes that clear; here is the pertinent quote with the sentence omitted by
Means in brackets: ' ‘

[An examination of its provisions will show clearly that the mischief designed to be
remedied by the statute was the supposed defect in the common law developed in
the case of The State v. Cooper, viz., that the procuring of an abortion, or an attempt
to procure an abortion, with the assent of the woman, was not an indictable offence,
as it affected her, but only as it affected the life of the Jetus.] The design of the statute
was not to prevent the procuring of abortions, so much as to guard the health and life
of the mother against the consequences of such attempts.

It should not escape notice that the New Jersey statute in question in State
V. Murphy did not contain an actual health exception—the perpetrator could
not escape guilt by claiming the abortion was performed for the health of the
woman. Instead, as shown, it excused the criminality of the woman as it viewed
her as a victim of the crime. Indeed, Justice Blackmun in Roe records that
the earliest state statute creating a health exception was enacted in 1958; two
states and the District of Columbia followed in the 1960s, and several more
states enacted such laws in the early 1970s immediately before Roe.'® There-
fore, although Blackmun claimed that “the restrictive criminal abortion laws
in effect in a majority of States today are of relatively recent vintage,” it was
instead the statutory health exception that was the Beaujolais of criminal law.

Justice Blackmun’s argument was not that a health exception existed as a
matter of nineteenth century legal history; rather, he was presenting the
untenably weak argument that the “intent” of state legislators, in replacing
the criminal common law of abortion with statutes, was to protect the woman’s
health. Still, if the “intent” of the state legislators was to protect the woman’s
health, then why didn’t these state laws contain a health exception, allowing
abortion when the woman’s health was at risk?

The Unknown Scholars Consider a Procedural Due Process Health Exception

The Unknown Scholars did take note of two twentieth-century state cases
in which they believed the state supreme court expanded the state statute to
include a health exception. The earliest such case is a 1928 Towa case, State
v. Dunklebarger, in which the attending physician, Dr. Wallace, testified
that he believed that the fetus was dead; as the doctor testified, “I took hold
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of the mouth of the womb, withdrew the speculum, and then took my two
fingers and straightened up the womb.” He did this to facilitate a miscar-
riage, as he feared if he did not act the dead fetus might remain in the womb,
resulting in blood poisoning and death.

The Supreme Court of Iowa made two rulings, one “that the State has
introduced no evidence to disprove the good faith of the doctor in his diag-

nosis, or to disprove the diagnosis itself.” The other was that the mortal

danger to the patient need not be immediate or certain. Still, the standard
was the existence of mortal danger,” which is a life exception, not a health
exception, and the circumstances to which it was applied involved a fetus
that was alleged to be already dead.

The later case, Commonwealth v. Wheeler, was decided in Massachusetts
in 1944 and is the only case that contains some language approximating
today’s idea of a health exception. The Unknown Scholars quoted this health
exception language in their article, but they left out key phrases by which
the state supreme court was making it clear the case was not a controlling
precedent in that regard. Here is the pertinent quote with the portions omit-

ted by the Unknown Scholars in brackets:

[For the purpose of this case at least, we may assume that, in general, a] physician
may lawfully procure the abortion of a patient if in good faith he believes it to be
necessary to save her life or to prevent serious impairment of her health, mental or
physical, and if his judgment corresponds with the generdl opinion of competent
practitioners in the community in which he practices. [In Commonwealth v. Nason,
an instruction along these lines was held “sufficiently full and accurate to protect the
rights of the defendants.” Whether this is a complete and exact interpretation of our
statute applicable in all cases need not now be decided.]”

In Commonwealth v. Wheeler, a doctor was found guilty of procuring an
abortion from his own wife. He had wanted ruling that, “An abortion is not
unlawful if in the average judgment of the doctors in the community in
which it is performed it is reasonably necessary to preserve the life or health,
including mental health, of the person upon whom it is performed.” The
ruling was denied at trial and the Supreme Court of Massachusetts affirmed
that denial because the requested ruling “omitted all reference to the good
faith and honest belief of the doctor.” It was the mental intent of the doctor
in performing the abortion procedure on his wife that was at issue; which is
a normal and necessary inquiry in criminal trials. The trial court did not
believe his claims of wanting to perform the abortion for reasons other than
of avoiding another child; his wife “had successful pregnancies a number of
years before,” the court noted. The court also observed: “There was much

evidence tending to show an unhappy condition in the defendant’s family
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which might have been made worse by the advent of another child.” Still,
the Wheeler case was not intended by the Massachusetts Supreme Court to
set a precedent for a health exception, and no subsequent appellate court
cited it for that purpose.

The Dunklebarger and Wheeler cases illustrate how a health exception, if
one existed, would work at the state level as a matter of procedural due
process. As such, it would be an exercise of the state’s police power to en-
force abortion law, while at the same time protecting the “rights of the de-
fendant.” The defendant would be allowed to introduce testimony that the
attending physician undertook the abortion procedure under the exception,
and the burden of proof would be shifted to the state to disprove it. But,
would even such a hypothetical health exception extend to non-physicians?

- The case of Commonwealth v. Nason, cited in the Wheeler case, takes up
this very issue. None of the defendants in the Nason abortion case were
doctors. So when the defendants asked for jury instructions that the abortion
was lawful if the fetus had “lost its vitality so that it could never have ma-
tured into a living child,” the trial court denied their request; and such jury
instructions were held to be “refused rightly” by the Supreme Court of Mas-
sachusetts. As the court reasoned, althou gh a physician might have the right
to commit an abortion involving a dead fetus “upon the best judgment of
that doctor and his judgment corresponds with the average judgment of the
doctors in the community,” that was a privilege of his professional judgment
which did not extend to the lay defendants who performed the abortion in
Nason. So too, the mother’s consent was ineffective to extend the health
exception to persons outside of the medical profession.?

The Health Exception as Substantive Due Process

With all this in mind, looking at the underlying legal theory of Roe’s health
exception, the very idea of a health exception as a constitutionally protected
substantive due process liberty under the Fourteenth Amendment is problem-
atic.” First, the Fourteenth Amendment only protects against state action. As
the Court held in Harris v. McRae, “although government may not place ob-

- stacles in the path of a woman’s exercise of her freedom of choice, it need

not remove those not of its own creation.” Obviously, the state did not im-
pregnate the woman. Hence, the Court held in Harris v. McRae, “it does not
follow that a woman’s freedom of choice carries with it a constitutional entitle-
ment to the financial resources to avail herself of the ful] range of protected
choices,” and so the government had no responsibility to fund her abortions.2*

Second, pregnancy itself is not a pathological state—so how would abor-
tion further the health of the mother per se? Blackmun glossed over the
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health risks to the mother by claiming that “Mortality rates for women un-
dergoing early abortions, where the procedure is legal, appear to be as low
as or lower than the rates for normal childbirth,” ignoring the detrimental
health effects to the woman, not to mention the mortality rates for the un-
born children. However, the adverse health effects of abortion were known
to the Unknown Scholars; in a discussion of the Soviet Union’s abortion
experience, they wrote, “Shortly before virtually unrestricted legal abortion
was repealed in 1936, medical centers began to report a large incidence of
delayed medical complications or ‘late effects.”” Late effects being:

Confinements following a legalized abortion had a higher incidence of such compli-

cations as long labors, postpartum bleeding, and adherent placenta. Menstrual dis-

turbances, pelvic disturbances, sterility, and functional neuroses such as hysteria,
depression, and loss of libido were also traced to a prior abortion.
~ Itis usually alleged that carrying the child to term will cause various health
problems, including mental health problems. As the argument goes, the un-
born child is the source of the “health” problems, which, for example, might
be anxiety over additional children necessitating a lifestyle of “shopping
only at Costco and buying big jars of mayonnaise”*—not exactly the pio-
neer spirit that built our great nation. But the Fourteenth Amendment does
not protect one person from the harm caused by another individual. As Chief
Justice Rehnquist wrote in DeShaney v. Winnebago County Dept. of Social
Servs., “As a general matter, then, we conclude that a State’s failure to pro-
tect an individual against private violence simply does not constitute a vio-
lation of the Due Process Clause.”* Likewise, in U.S. v. Cruikshank, the
Court held, “The fourteenth amendment prohibits a State from depriving
any person of life, liberty, or property, without due process of law; but this
adds nothing to the rights of one citizen as against another.””” Hence, the
unborn child is not an agent of the state from which the woman could be
protected under the Fourteenth Amendment.

Blackmun does not solve any of these problems of constitutional theory
in Roe or Doe. Instead, having engaged in his clearly erroneous history of
the common law, Blackmun was able to hypothesize on the state interest in
the health of the woman as the real intent of abortion laws back in the day
when “Abortion mortality was high.” Concurrently, he disingenuously dis-
missed the state concern for the life of the unborn child as only hypothetical,
since the unborn child only possessed “potential life.” And then, in his con-
clusion, the power held by the state under the Tenth Amendment to legislate
for the woman’s health (at its discretion), becomes, “presto change-o0,” a
constitutional right of substantive due process under the Fourteenth Amend-

ment held by the woman—in a word, sophistry.
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Potential Life versus Evident Life

Finally, all of the arguments in Roe and its legal regime supporting a health
exception are premised on the notion that the other state interest in health
(that being the life and health of the fetus) is limited by the fetus possessing
only “potential life,” viability being only a more probable potential life,?
and that “the difficult question of when life begins” is incapable of being
legally answered.” The centuries-old use of a jury of matrons to determine
the existence of life in the womb as a fact of law notwithstanding,® the
“potential life” legal fiction was effectively laid to rest in the federal court
case Planned Parenthood Federation of Am. v. Ashcroft (2004).

The plaintiffs in that case were challenging the federal Partial-Birth Abor-
tion Ban Act of 2003 (hereinafter the “Act”). The Act protects “living” “hu-
man” fetuses, and the plaintiffs advanced the argument that “the Act’s use of
the term ‘living fetus’ adds to the vagueness of the statute.” Hence, they
asserted in court, “[A] previable fetus may nonetheless be ‘living’ if it has a
detectable heartbeat or pulsating umbilical cord.”*' The District Court for
the Northern District of California accepted these arguments and included
them in its findings of fact, stating: “The fetus may still have a detectable
heartbeat or pulsating umbilical cord when the uterine evacuation begins in
any D & E or induction, and may be considered a ‘living fetus.”” In its
review of that case, the Supreme Court likewise accepted that finding of fact
in Gonzales v. Carhart:

The Act does apply both previability and postviability because, by common under-
standing and scientific terminology, a fetus is a living organism while within the
womb, whether or not it is viable outside the womb. See, e.g., Planned Parenthood,
320 F. Supp. 2d, at 971-972. We do not understand this point to be contested by the

parties.*?

So there it is—the fetus is a “living” “human.” The plaintiffs in Planned
Parenthood Federation of Am. v. Ashcroft played the void-for-vagueness
card once too often. In their overconfidence, born from the previous effec-
tiveness of this ploy, they shot themselves in the foot by admitting the fetus
was alive as a matter of legal fact, which obliterated Roe’s “potential life”
legal fiction. As in State v. Barquet, the void-for-vagueness ploy boomer-
anged on them, and the full impact of this tactical error has yet to be felt.

Therefore, the health exception should no longer bar state abortion regu-
lations from the point in gestation where there is “a detectable heartbeat,”
whether such regulation takes the form of “pain legislation,” “personhood”
(beginning at that point), or a prohibition of abortion where a heartbeat is
present. As nearly all surgical abortions are performed after a viable fetus
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has a beating heart, an application of Planned Parenthood Federation of Am.
v. Ashcroft consistent with the prior holdings in the Roe legal regime would
allow for state prohibition of nearly all abortions.

As for the first few weeks before a detectable heartbeat (or other evidence
of life), a health exception would still be applicable, as the fetus would only
possess “potential life” under the Roe legal regime. Still, the constitutional
problems of the health exception remain, and even Justice Blackmun admit-
ted that the woman’s right to terminate her abortion is not absolute. Corre-
spondingly, the state interest in her health and in the health of the “potential
life” she carries still exists. As the Supreme Court held in Gonzales v. Carhart:

The Court has given state and federal legislatures wide discretion to pass legislation
in areas where there is medical and scientific uncertainty. This traditional rule is
consistent with Casey, which confirms the State’s interest in promoting respect for

human life at all stages in the pregnancy.*

Furthermore, as the late Chief Justice Rehnquist wrote in Washington v.
Glucksberg, “We begin, as we do in all due process cases, by examining our
Nation’s history, legal traditions, and practices.” Yet, the health exception
has been shown to be absent from our history, legal traditions, and practices.
And if it were to exist as an extension of the life exception in Iowa, where a
doctor in “good faith” believes “the peril to life” to be at least “potentially
present,” and where the fetus is dead, then the health exception would be a
procedural due process right held only by a doctor in an abortion criminal
prosecution—this is hardly the health exception of the Roe regime.

As for substantive due process, Chief Justice Rehnquist also wrote in

Glucksberg:

Our established method of substantive due process analysis has two primary fea-
tures: First, we have regularly observed that the Due Process Clause specially pro-
tects those fundamental rights and liberties which are, objectively, “deeply rooted in
this Nation’s history and tradition,” and “implicit in the concept of ordered liberty,”
such that “neither liberty nor justice would exist if they were sacrificed.” Second,
we have required in substantive due process cases a “careful description” of the
asserted fundamental liberty interest.*

In the only American case to come within a light-year of even suggesting
the existence of a health exception, Commonwealth v. Wheeler, the state
supreme court made it clear that it was not setting precedent. Also, the specu-
lated exception was only intended for the medical profession as a proce-
dural due process protection in a criminal trial. Dictum in one case, which
was never followed as precedent, hardly establishes a fundamental right
“deeply rooted in this Nation’s history and tradition.” The Supreme Court
has set a higher constitutional bar to substantive due process rights than to
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due process rights because labeling some right as such operates to “place the
matter outside the arena of public debate and legislative action.”” The next-
to-nonexistent legal history of health exception does not justify its existence
as a national due process right (applicable to all the states), let alone a sub-
stantive due process right; nevertheless, the Court still has placed abortion
“outside the arena of public debate and legislative action.”

Conclusion

According to our Unknown Scholars, the crux of the abortion problem is
this: “[E]very hypothetical solution must be reconciled with the basic pur-
pose of protecting the life of the unborn child.” Instead of that noble ambi-
tion, our unelected Supreme Court through Roe v. Wade has promulgated a
degenerate policy of secular hedonism—degradation without representation.
State courts had with one accord historically regarded abortion with con-
tempt; as Idaho Chief Justice Quarles derided, “The crime for which appel-
lant has been convicted is one of the worst known to the law.” So it is no
wonder that Justice Powell, in referring to Roe and Doe, stated that they
were “the worst opinions I ever joined. Indeed, that is an understatement—
Roe and Doe are the worst opinions any justice ever joined.
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In two prior court proceedings, judicial officers of this State have considered and rejected
necessary ‘factual predicates for ethics violations pursued by the Disciplinary Administrator
(“DA”) an"d found by the Panel. Even after learning that these allegations had failed in previous
proceedinés involving the Complainants in this matter, the DA continued to pursue the same
allegationsj before the Panel. Incredibly, at times, the DA’s formal complaint copied word for
word | the very same arguments that had been made by the Complainants (attorneys for the
abortion c%mics) in a prior proceeding. Collateral estoppel prevents these issues from now being
re-litigated in this disciplindry proceeding. Specifically, vcollateral estoppel should have caused
the Panel to reject two specific alleged violations: (1) “misrepresentations” to the ‘Kansas
Departmer}rt of Social and Rehabilitation Services (“SRS”) (Finding No. 1) and (2) allegedly
inaccurate statements regarding the pursuit of adult identities (Finding No. 2).

But more broadly, the use of the disciplinary process to allow the Complamants a third
bite at the ¢ same apple perverts the purpose of the disciplinary process and undermmes the public
policies uhdergudmg collateral estoppel. “Collateral estoppel, like the related doctrine of res
judicata, has the dual purpose of protecting litigerrts from the burden of relitigating an identical
issue. with %the seme pdrty or his privy and of promoting judicial eoorromy by preventing needless
litigation.”i‘Parklarre Hosiery Co., Inc. v. Shore 439 U.S. 322 326 (1979). Regarding strict
adherence }to the mutuality of parties, the Supreme Court has noted that [p]enmttmg repeated
Imgatron of the same issue as long as the supply of unrelated defendants holds out reflects erther

the aura of the gaming table or a lack of dlscrplme and of drsmterestedness on the part of the

lower courts, hardly a worthy or wise basis for fashioning rules of procedure.” Id. at 328 (citation

omitted). The same principle applies here.



Rather than utilizing an endless supply of defendants, the DA is attempting to utilize
multiple proceedings and forums to litigate previously discredited claims against Phill Kline.
Despite the findings of two other courts, and despite the findings of his own investigators, the
DA continues to assert these failed claims against Kline, requiring Kline to needlessly expend
both time and money, and wasting judiciai resources along the way. The courts that have already
considered these issues did not lack “discipline” or “disinterestedness.” As descﬁb;d below,
these courts considered the very same arguments and evidence presented by the DA here, and
flatly rejected many of the DA’s allegations. Yet, the DA has pressed on, even to the point of
retroactively applying new rules to previous conduct. The disciplinary process was no; intended
to provide the DA with another roll of the dicé at a “gaming table.” This Court should decline the
DA’s attempt to convert disciplinary proceedings into such a process.

I Two Judicial Decisions Disposed of the Factual Underpinning of Two Violations
Found by the Panel. : '

A. CHPP v. Kline, 197 P.3d 370 (Kan. 2008)
1. | Background of prdceeding

This very Court considered the actions and cohduct of Kline in CHPP v. Kline, 197 P.3d
370 (Kan. 2008). Following his transition to the Johnson County District Attorney’s ofﬁce, Kline
retained working copies of records related to the failure of abortion clinics té repori the aBuse of
minors. Thg records at issﬁe were redacted fnedical records frdm .Women’s Health Care Services,
P.A. (“WHCS”) and Compfehe:klsive‘l‘-lealﬂl of Planned Parenthood of Kansas and Mid-Missouri,
Inc. (“CHPP”) that were obtained via a subpoena issued by Chief Judge Richard Anderson of the
Shawnee County District Court, in the proceeding titled In re Inquisition, Case No. 04-IQ-03.
The appropriateness of this subpoena was ultimately considered by this court in Alpha Mediéal

Clinic v. Anderson, 128 P.3d 364 (Kan. 2006) (“Alpha”), and WHCS and CHPP were required to



produce redacted copies of the records to Judge Anderson. After the designated reviéw and
redacting ﬁ)rocess of the records was complete, copies of the records were eventually provided to
Kline, whﬂe Judge Anderson retained the originals.

Subsequently, CHPP filed a mandamus action to prohibit Kline from using these records
as he con%tinucd his criminal investigation pursuant to his role as Johnson County District
Attorney. Notably, the attorneys representing CHPP include many of the same individuals who
filed the d;jsciplinary cbmplaint against Kline giving rise to the current proceeding. Moreover,
the mandémus action featured many of the same factual- allegations as the DA’s Formal
Complaint against Kline in this proceeding.

Pursuant to Supreme Court Rule 9.01(d), Judge David J. King was appointed by this
Court to ccjmduct evidentiary hearings and make findings of fact. See R.3, 2001-2092, Report of
Judge King (_the “King Report”), Exhibit 90. The parties engaged in written discovery and
depositions, and Kline was required to submit answers under oath to‘ seventeen questions |
prepared b‘y this Court and Judge King. Notably, many of these questions mirror questions posed
by the DN in the disciplinary investigation into Kline. /d. Judge King also held several days of
hearings arild accepted both testimonial and documentary evidence related to CHPP’s claims. On
January 10, 2010, Jnge King issued a report of his factual findings. Many of Judge King’s
findings directly contradict findings pursued by the DA and found by the Panel in this
proceediné |

L2 Contrary findings
Importantly, Judge King found that Kline’s purpose in subpoenaing registration records

from a La Quinta Inn was “to obtain the identity of WHCS patients who were minors.” R.3,

2005, Exhibit 90, King Report § 6. Judge King ultimately concluded that this effort was “largely



unsuccessful.” /d. In its opinion in CHPP, this Court did not reject any of Judge King’s findings,
and in fact, specifically refe;:enced several of the findings. 197 P.3d at 390-391. As such, the
findings of Judge King were adopted. See K.S.A. § 60-253 (2007).
Nonetheless, despite this previous finding of fact, the DA has pursued claims against Kline for
falsely stating to a tribunal that he did not seék the identities of adult abortion patients. The sole
piece of evidence that the DA and the Panel use to support this claim is a spreadsheet cree;ted by
Jared Reed containing data pulled from records produced by La Quinta Inn. The Panel relied on
the mere existence of this spreadsheet to support:its finding that Kline sought the names of adult
patient identities. But as noted above, at the request of this Court, Judge King already consfidered
“these same allegations directed at Kline and concluded that his purpose in obtaining the La
Quinta records was not to obtain the identify of adult patients, but instead, “to obtain the identity
of WHCS'pafients who were minors.” R.3, 2005, Exhibit 90, King Report q 6. Thus, Judge
King’s finding of fact diéposes of the factual predicate relie& upon by the Panel to find that Kline
violated KRPC 3.3(a). Yet, the DA, at the request andiwith the assistance of CHPP"s attorneys,
seeks to utilize this disciplinary proceeding to re-litigate this predicate factual issue already
determined by members of the Kansas judiciary. Simply put, the DA and the Complainants here
seek another bite at the same apple. Unfortunately, the Panel obliged. This Court should not.
B. State v. Tiller, Case No. 07-CR-2112
1. Background of proceeding
On June 28, 2007, Attorney General Paul Morrison filed a 19-count criminal complaint

against Dr. George Tiller, alleging failure to obtain documented referrals from an unaffiliated



physician for late-term abortions. See State v. Tiller, No. 07-CR-2112 (Sedgwick County).!
Subsequently, counsel for Dr. Tiller, who again included the Complainants in this proceeding,

filed a M%)tion to Dismiss or Suppress. The case was assigned to Judge Clark Owens. In Dr.

\
Tiller’s motion, Complainants made many of the same allegations and offered much of the same
- evidence a‘.s the DA did in this proceeding. In fact, portions of the DA’s Formal Complaint mirror
the structure and even some of the language submitted by Complainants in the Motion to

Dismiss or Suppress filed in Tiller. Among other arguments, Dr. Tiller’s counsel argued that he

was a victim of selective prosecution and misconduct during the Attorney General’s

investigation and prosecution.

LilFe Judge King in CHPP, Judge Owens considered evidence and heard live testimony
related to the Motion to Dismiss or Suppress. In February of 2009, Judge Owens issued an order
- and opiniqn denying the motion. R.4, 1656-1675, Exhibit N1 (“Owens opinion™). In addition,
like Judge‘f King, Judge Owens made findings of fact di;ectly contrary to alleéafions pursued by

the DA and adopted by the Panel here.

2. Contrary findings

As noted above, the Panel found that Kline violated KRPC 3.3(a) by “knowingly” falsely

stating to a tribunal that his office had not sought the identities of adult abortion patients. The

very sprea‘dsheet serving as the foundation for this finding was submitted into evidence by the

Complainz{nts in Tiller, and Mr. Reed provided testimony regarding the creation of the

i
! Previously, in December, 2006, Attorney General Kline had filed thirty misdemeanor counts
against Dr, Tiller for performing illegal late-term abortions. See State v. Tiller, No. 06-CR-2961.
At the initiative of Sedgwick County District Attorney Nola Foulston, a district judge dismissed
the case on jurisdictional grounds. Mr. Kline appointed a special prosecutor to appeal the
dismissal. Upon taking office on January 8, 2007, Attorney General Morrison dismissed the

appeal.




spreadsheet. After considering the evidence and argument presented by Tillér’s counsel, Judge
Owens concluded that Kline’s purpose in obtaining the La Quinta records was t§ “identify the
patients under the age of 16 that had obtained abortions to see if the defendant had filed the SRS
report.” 1d. (emphasis added). Specifically, Judge Owens found that “Jared Reed testified that his
assignment was to obtain the identity of the aduit traveling companions of the minor patieﬁts.”
Id. This factual finding under a “clear and convincing” standard was necessary to Judge OWC;IS’
decision.

Judge Owens also made findings undermining the Panel’s finding regarding alleged
deception of SRS. The DA claims that as a part of Kline’s investigation, his office mz;de‘
misrepresentations to SRS, a Kansas agency which maintains filings of so-called “mandatory
reporters” of child abuse, because Kline’s office did not fully explain the targets and rationale of
their criminal investigation. Formal Complaint, § 8. The Panel agreed with the DA and found
that Kline’s office “deceived” the SRS by omitting detaile about the purpose of Kline’s
investigation. The Complainants made the same argument in the Tiller proceéding. In his Motion
to Dismiss or Suppress, Tiller asked the Court to dismiss the criminal action against him because
of outrageous government conduct violating his rights of due process. In particular, Tiller alleged
that Respondent’é investigator misled SRS to obtain information.

To establish his theory, Tiller submitted the same evidence upon which the DA now
relies. The Tiller Court admitted this evidence. In addition, the Court heard oral testimony, and a
party in privity with tﬁe DA (Complainant Monnat, who was also a witness here) was granted an
opportunity to cross-examine witnesses. Obviously, this factual question Was also raised in
Tiller’s pleadings. After this factual issue was brought before the Court and litigated, Judge

Owens concluded that the behavior cited did not rise to the level of misconduct. He reasoned:



(Tiller] complains that when Investigator Williams requested records from SRS, he failed
to tell them the real reason that he wanted them. This was probably more of an omission
than a false statement. He just failed to give them a detailed explanation. During an
investigation a law enforcement officer is allowed to make false statements to a suspect
as an interrogation technique. State v. Ackward, 281 Kan. 2 (2006). It would certainly
noi be necessary for an investigator to give detailed explanation to a state agency as to the
direction of his investigation in order to request access to records. Revealing the object
of the inquiry could jeopardize the investigation.

R4, 1670," Exhibit N1, Owens Opinion at 15.

Judge Owens necessarily relied on this factual determination in issuing his ultimate

decision Iiecause he expressly discussed Tiller’s allegation and rejected it. Therefore, Judge

O'Wens’ decision adjudicated the SRS “misrepresentation” theory by deciding against the same

Complainants whose interests the DA represents here. Yet, again, the DA and the Complainants

are utilizi&g the disciplinary process to re-litigate the same issue before a different tribunal. And

again, the :Panel improperly obliged.

1I. The DA’s Own Investig'ators' Found No Probable Cause of a Violation.

No‘t only have two prior courts considered and rejected maﬂy of the DA’s and Panel’s
arguments} and findings in this proceeding, but so too did the DA’s own investigators. S. Lucky
DeFries and Mary Beth Mudrick were tasked with investigating the Complainants’ allegations
that Khne~v1olated KRPC 3.3, 3.6, 3 8, and 8.4. In conducting their investigation, DeFries and
Mudrick rcv1ewed numerous documents and conducted interviews with Kline, Steve Maxwell,
Erick Rucker, Brad Burke, Lee Thompson, and Judge Anderson. R.3, 3705-3725, Investigative
Reﬁort, Exhibit 142 (“DeFries Report”). The DeFries report concluded that “there is not probable
cause to pllove that Phill Kline violated any of the rules of ethics.” Id. at 3717. Specifically, the
DeFries Report found that “the record supports the notion that Respondent Kline did not seek the
identities of adult women.” Id. at 3720. Likewise, the DeFries Report concluded that “[w]e do

not believe that any statements made [by Kline] on The O’Reilly Factor rise to the level of



establishing the probable cause necessary to find that any of the disciplinary rules have been
violated.” Id. at 3725.

Pursuant to Rule 210, the DA was charged with providing the review panel with a
recomrnendatic;n regarding the adjudication of the Complainants’ claims. To warrant a hearing,
the review panel was required to find “probable cauée” that Kline violated the KRPC. Ignoring .
his own investigators’ report, the DA forged ahead with the Complaiﬁants’ allegations and“
recommended the prosecution of formal charges against Kline before the Panel. These charges
inéluded allegations that (1) Kline lied when stating that he ‘had not sought the identity of adult
patieﬁts and (2) Kline’s statemeﬁts on Thé O’Reilly Factor violated the KRPC. Thﬁs, the DA’s-
charges were expressly contrary to the findings of his own investigators. Yet, the DA was not
deterred. |
III.  The Principles and Policy of Collateral Estoppel Preclude Two of the DA’s Claims.

A.  Application of Collateral Estoppel - |

Judge King and Judge Owens previous findings preclude the DA from re- htlgatmg the
same, previously rejected claims in thls disciplinary proceeding. Specxflcally, Fmdmgs Nos. 1
and 2 of the Panel’s report rely on factual predlcates contrary to the findings of J udge King and

Judge Owens. As such, these claims are precluded under the doctrine of collateral estoppel.?

2 Case law in other jurisdictions makes clear that collateral estoppel can apply in a disciplinary
proceeding. See, e.g., In the Matter of Abady, 22 A.D.3d 71, 81, 800 N.Y.S.2d 651, 658 (1st
Dep’t 2005). See also Attorney Grievance Comm’n of Maryland v. Bear, 763 A.2d 175, 181-183
(Md. App. 2000) (surveying case law, and holding that while res judicata can apply in
disciplinary proceedings, findings based on lower “preponderance of the evidence” standard in
civil cases could not be used against an attorney in a disciplinary case based on a “clear and
convincing” standard); Jowa Sup. Ct. Bd. of Prof. Ethics and Conduct v. Remer, 617 N.W.2d
269, 271 (fowa 2000) (same, but also applying Iowa ethics rule governing application of issue
- preclusion). The few Kansas courts to have addressed this issue suggest that preclusion
principles can apply in disciplinary proceedings where the formal requisites for preclusion are

8



Under Kansas law, collateral estoppel requires:
) !a prior judgment on the merits which determined the rights and liabilities of

\
the parties on the issue based upon ultimate facts as disclosed by the pleadings

and judgment,
- (2) the parties must be the same or in privity, and
3) ‘jthe issue litigated must have been determined and necessary to support the
judginent. :

In the Matter of the Appeal of the City of Wichita, 86 P.3d 513, 526 (Kan. 2004). Collateral
estoppel differs from res judicata (claim preclusion), because it estops re-litigation of distinct
issues, even though the claim or cause of action is different in the later proceeding. Id.

Her:e, both Judge King and Judge Owens’ findings constitute a final determination of the
1 A
relevant issues. This Court issued a final order and opinion in CHPP that adopted Judge King’s

findings. Indeed, the King Report provided essential factual findings upon which that opinion

was based.| And though Tiller was ultimately acquitted of the criminal charges Morrison filed
|

against him, Judge Owens’ ruling on the Motion to Dismiss or Suppress was never appealed.
|

|

met. See, ‘.g., State v. Russell, 610 P.2d 1122, 1130 (Kan. 1980) (where disciplinary respondent
claimed tha:at discipliziary committee’s prior dismissal of complaint against him had res judicata
effect, the court dismissed respondent’s argument not on the ground that preclusion principles
are unavail‘able in disciplinary proceedings, but on the ground that the complaint was dismissed
at a prelin?inary stage without prejudice based on respondent’s promises, which were later
broken); In the Matter of Boone, 7 P.3d 270, 280 (Kan. 2000) (where disciplinary respondent
claimed that magistrate judge’s statement that respondent had rectified his conduct and
magistrate would not report him to the disciplinary board was “res judicata,” the court rejected
the respondent’s argument not on the ground that preclusion principles cannot apply, but on the
ground that “the decision to report or not report a possible disciplinary violation is not

binding.”).



As to privity, the Complainants in this proceeding are the very attorneys who initiated the
proceedings in which Judge King and Judge Owens rendered findings repudiating some of the
same theories now being advanced by the DA. Indeed, the attorneys who litigated the matters in
which Judges King and Owens issued findings initiated and were witnesses for the DA in this
disciplinary proceeding. These Complainants communicated with the DA as the DA’s
investigation progressed alongside the proceedings before Judges Owen and King, submitting to
the DA at least one “clarification” of their allegations. R.3, 3705, DeFries Report, Exhibit 142
at 1; R.3, 76-99, Exhibit 3.

The Complainants have also included this Court (through thé Cletk of the Appellate
Courts), which crafted the very questions Kline was compelled to answer under oath in the
proceedings in which Judge King rendered his findings. Those questions and responses formed a
substantial part of the DA’s investigation (which was ongoing at the time) and are referenced in
the DA’s Complaint and in the findings of the DA’s independent invesﬁgators.

In Kansas (as in federal court) sharing of information and coordination are at the core of
the “privity” inquiry:

What is determinative is that the information held by each of the parties is not

readily available to both parties and neither party may have any knowledge

that the other party is prosecuting, or is contemplating, a proceeding that would

affect the other party if we held them to be in privity. '
Huelsman v. Kansas Department of Revgnue, 980 P.2d 1022, 1024 (Kan. 1999). Employing that
standard, the inférmation held by tﬁe litigants before Judges King and Owens was cerfainly in
the possession of the DA, and both the Complainants and DA were certainly informed about

each others’ proceedings. Indeed, the DA owes the existence of this proceeding to the

Complainants, who litigated the proceedings before Judges King and Owens and kept the DA
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supplied with information (including thpir legal theories) for the prosecution of the instant
matter. The requirements for “privity” are met.

Fin%ﬂly, as described above, the issues are the same in both litigations, and the relevant
issues weré necessarily decided in the previous litigation. Here, the prior litigations were either
criminal -p;oceedmgs or were brought by criminal defendants to protect tﬁek alleged interests,
while the ir;stant proceeding is disciplinary, which has both civil and criminal aspects. However,
certain threjshold findings on specific issues were necessary to the determination of the criminal
proc'eedipg and the mandamus proceeding, and those same findings on the same issues are also
necessary to the determination of this proceeding. With respect to these issues, collateral
estoppel should apply.

Bt Misuse of Disciplinary Process Through Relitigation of Previously
Adjudlcated Claims

Irrespectlve of the techmcal app11cat10n of colIateral estoppel, the DA should not be
permltted t‘o use the d1sc1p1mary process as a vehicle to re- lmgate prevxously de01ded issues on
behalf of, a‘tnd with the a551stance of, the Complainants. Yet, that is precisely what the DA has
done hereﬂ The DA is perverting the process by disregarding the fmdmgs of two previous
tribunals and ignbring the conclusions of his own investigator to pursue chérgés that ha?e béen
thoroughly,ﬁ discredited and rejected by thesé tfibunals and investigators. In one of the only
instances m which the DA’s Formal Complaiﬁt betrays any knowledge of Judge Owens’ and
Judge King’s prior adverse findings, the DA claims Judge King was “ihcorrect” in finding that
the sole purpose of Respondent’s office in using La Quinta Inn registration records was to

identify minor WHCS patients. Formal Complaint, § 38.C. However, as discussed above, the DA

should not have the luxury of simply disagreeing with prior judicial findings in the hope that
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with persistence and repetition, later and more favorable tribunals will eventually reach different
conclusions on the same facts.
Notably, as to the issue of adult patient identities, in both of the previous proceedings and
in the DA’s Complaint, all of the following have been true:
(1) There was no allegation that Kline ever sought cémpulsory process to identify adult
patients; |
(2) It was a matter of record that Kline affirmatively sought a subpoena in Alpha that
redacted adult patient identities prior to the production of the records to Kline;
(3) There was no allegation that Kline ever initiated contact with any adult patients;
(4) There was no allegation that Kline ever directed any staff member to identify adult
- patients whose records were the subject of the subpoenas to the abortion clinics; and
(5) No witnessA ever téstiﬁed that Kline was seeking adult patient identitieé. |
Aftef" intense litigation by Complainants, whqse interest is now fepreseﬁted by the DA,
two judges (one of whom actually admitted as evidence the spreadshéet upon Which the DA now
relies) have renderedb findings that cannot survive alongside the DA’s contrary claim that Kliné |
did actually pursue the identity of adult patients. Neither finding has been reversed. Yet, with the
DA’s assistance, the Complainants received a third bite at the apple before the Panel.

IV.  Misuse of Process Through Retroactive Application of Rules and Use of Catch-All
Rules ~ : '

Not) only have the Complainants, the DA, and the Panel pursued previously discredited
claims, but they have also sought to retroactively apply rules that were not in existence at the
time of Kline’s conduct. In Finding No. 4 and Finding No. 6, the Panel determined that Kline
violated KRPC 3.3(a). Specifically, as to Finding No. 4, the Panel found that Kline violated

KRPC 3.3(a) by directing the filing of a motion to clarify that the DA erroneously alleges
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contained a false statement. Importantly, however, neither the ﬁA nor the Panel cite to any
evidence Suggcsting that the alleged false statement was “material” to any proceeding. Notably,
the versian of KRPC 3.3(a) effective at the time the motion was filed applied only to false
statementﬁ of “material” fact. Thus, even if the statement was false (which it was not), there can
be no violation of Rule 3.3(a). Undeterred by this dispositive conclusion, the DA and the Panel
pressed fo}ward and applied the new version of Rule 3.3(a), which was enacted after the motion
to clarify‘ was filed. Notably, the amended version of the rule no longer contained the

“materiality” element. “

Likewise, in Finding No. 6, the Panel concluded that Kline violated Rule 3.3(a) by failing
to correct an error in the Status and Disposition Report filed by his subordinates in January of
2007. The amended version of Rule 3.3(a), which became effective in July of 2007, imposes
liability for fé.iling to “correct a false statement of material fact . . . previously made to [a]
tribunal.” However, the version of Rule 3.3(a) in effect at the time of Kline’s alleged conduct
contained 1110 such obligation.

The same is true in regard to Finding No. 5, which relates to comments made by Kline
wheﬁ appéaring on The O’Reilly Factor in 2006. The Panel found that Kline’s comments had a
“substantial likelihood of heightening public condemnation of Dr. Tiller,” thereby violating Rule
3.8(f). Report J 354. However, subsection (f) of Rule 3.8, and its attendant requirement that
proéecutors1 refrain from making statements that “have a substantial likelihood of heightening
public conhemnation of the accused,” did not exist until July of 2007, after Kline made the

comments in question. Thus, again, the DA and the Panel attempt to retroactively sanction Kline

for conduct that was not prohibited at the time it occurred
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And there is more. The Complainants, the DA, and the Panel have sought to apply
general “catch all” rules contained in KRPC 8.4(c), (d), and (g), even when specific provisions
such as Rule 3.3 and Rule 4.1 specifically address the relevant conduct. See Panel’s Findings
Nos. 1, 3, 4,7, 9, and 10. Courts have noted that the application of such general rules “raises the
specter of a disciplinary authority...harassing an unpo;;ular lawyer through selective
enforcement . . . .” O’Brien v. Superior Court, 939 A.2d 1223, 1242 (Conn. App. 2008) (citations
and quotations omitted). Likewise, the Restatement notes that “the breadth of such proviSions
creates the risk that . . . subjective and idiosyncratic considerations could influence a hearing
panel or reviewing court in resolving a charge based only on it....” Restatement (Third) of Law
Governing Lawyers § 5 (2000).

In sum, previous factual findings have been disregarded, rules have been retroactively
applied, and general “catch all” rules have been applied in place of conduct-specific rules.
Taken together, the DA and Complainants’ conduct evidences a misuse lof the disciplinary
process that should end now.

Conclusioﬁ

The DA and Complainants’ pursuit of ethical violations against Kline threatens the very
legitimacy of the disciplinary process. Previous judicial determinations have been ignored, as
have the findings of the DA’s own investigators. In addition, rules have been retroactively
applied, and general “catch all” rules have been applied in place of rules addressing the specific

conduct at issue. In light of the Panel’s flawed findings, it is now left to this Court to restore

judicial order to the process.
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He blew the whistle
- on Planned Parenthood’s coverup
| of 107 statutory rapes...

- He almost succeeded in puttlng
Planned Parenthood’s abortionists
[ behind bars for their c1j1mes... |

And now |
" Planned Parenthood’s polltlmans
'want to destroy his career...

- . Tuesday, 1:30 p.m. -

Dear Flriend, _ .

‘Before I tell ybu ni)ont the p.ro.z.;lbortlonl.sts " w1nked attack, let me briefly
1ntroduce myself to you. I'm Ann Scheidler, cha1rman of the board of the Chlcago-based
Thomas More Society. : : :

Our attomeys are defendmg a true hero Phlll Khne in his stmggle agalnst the h
abortlon Goliath Planned Parenthood and its p011t101ans

As you may k.now Phill was the Attorney General of Kansas from 2003 to 2007.
As the state s Top Cop, he thoroughly investigated the late abortionist George Tiller and
Planngd Parenthood. His investigation found shockmg violations of Kansas state laws.

3rd trlmester baby killer bragged about his skill!

Tiller was proud to be Amenca s No 1 third-trimester abortlomst He bragged
that he could abort babies that were too large for other abortionists to tackle -- even up to
the moment of birth! He charged thousands of dollars to kill each baby, and he did a
booming business because other abortionists prefer to kill smaller babies.



Phill’s other target Planned Parenthood, is America’s No. 1 baby killing franchise
by far. You could call it the “McDonalds” of abortion.

Pro-lifers throughout Amenca cheered Phill for hlS courageous and vigorous
prosecution of Planned Parenthood and George Tiller. : -

Phill subpoenaed TllIer s and Planned Parenthood’s medical records. And that
was just the beginning. :

Phill charged T 111er with 30 crimes for committing illegal third-trimester abortions.

You see, Kansas law prohibits late abortions unless there’s a risk of PHYSICAL
damage to the pregnant mother. Tiller was freely performing late abortions using the
ﬂlmsy excuse that the pregnant mother might suffer psychologxcal damage

If Phill had been allowed to finish the job, Tiller would likely have been
convicted of all 30 crimes and sent to prison. But pro-abortion fanatic Kathleen
Sebelius, then-governor of Kansas, coordmated an effort to shut down Phlll s

prosecunon of T111er

Keep in mmd that T111er donated lavish amounts of blood money to Sebelius and
other pro-abortion politicians. No wonder Sebelius helped Tiller avoid punishment for his
crimes. Tiller kept up his third-trimester baby killing business until his death in 2009

Phill ran for re-election as Attorney General but Jost. But then he was appomted
as the District Attorney for Johnson County, where he resumed his criminal mvesugauon

Phill caught Planned Parenthood with its pants down

Phill filed a massive 107-count criminal case against Planned Parenthood of

Overland Park, Kansas. Phill had Planned Parenthood on the ropes. The records he -

subpoenaed from Planned Parenthood showed a consistent pattern of crime.

What's more, Judge Richard Anderson, who had custody of the Planned
Parenthood records Phill subpoenaed, noticed something odd about them. It appeared that -
soméone at Planned Parenthood had committed forgery in an attempt to cover up crimes.
The judge took the records to a Topeka police handwriting expert for analy31s, and the
expert confirmed the discrepancies Judge Anderson had spotted. ‘

The forged records pointed to fraud and falsification of Planned Parenthood’s
records, in addition to its other crimes! The Judge’s own phrase Somebody may have

comnntted “felonies to cover up mlsdemeanors”'

Planned Parenthood’s crimes, hke T1ller s, were egregious. Planned Parenthood
had illegally given underage girls abortions and covered up the crimes of the statutory
rapists who’d impregnated these girls. Planned Parenthood ignored the legal requirement
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to report these crimes. In addition, Planned Parenthood performed at least one illegal
abortion beyond the 22-week limit under Kansas law. - ‘ .

! If Planned Parenthood were nailed for these 107 crimes, the penalties would’ve
been HUGE! Phill was on the verge of nailing Planned Parenthood in court until some
odd things started happening. Powerful pro-abortion state officials saw that Planned
Parenthood was about to go down and took action to stop it. ' R

When Sebelius was governor, she packed the Kansas Supreme Court with her
pro-abortion pals. Yes, you heard me right. In Kansas, the governor gets to appoint
Justices to the state’s high court without the advice and consent of the Senate. Governors

in other states don’t have that power. '

i No wonder the Kansas Supreme Court repeatedly took extraordinary steps to
intervene in Phill’s criminal investigation of Tiller and Planned Parenthood. The court
even imposed a gag order to keep the evidence of Planned Parenthood’s crimes secret.

When it became clear that this gag order would also delay the prosecution, Phill
expressed an URGENT concern to the Kansas Supreme Court. He informed the Court
that the statute of limitations was about to run out in this case! The clock was ticking.

How did the Justices respond? They ordered a briefing schedule that gudranteed
that the statute of limitations would run out: a huge break for Planned Parenthood!

; . ~How Phill out-foxed the pro-abortiohists- |

' ‘When Phill realized that the Kansas Supreme Court’s delays would let Plannéd
Parenthood off the hook for its crimes, he made a clever counter-move. He sponsored an
Omnibus Crime Bill with bipartisan support. It passed, and Governor Sebelius signed it
into law. She overlooked the bill’s provision extending the statute of limitations!

‘As you .caﬁ i'magin.e‘, Sebelius and the Sther pro'—abortion officials in Kansas were
furious when they realized Phill had out-foxed them.
The pro-abortion media were also furious with Phill for his relentless efforts to
bring Planned Parenthood to justice. As Phill ran for re-election the media constantly
ripped him as “heedless of women’s privacy rights” (in other words, for being pro-life). .

Sadly, thanks to the intensive media campaign against him, Phill lost the election
as Johnson County District Attorney. He moved to Virginia to teach law.
Phill fought the good fight. He did his best. He almost succeeded in putting

George Tiller in jail and bringing Planned Parenthood to justice. But the pro-abortion
officials of Kansas ran Phill out of the state. You'd think that would’ve been the end of it.

BUT IT WASN'T!



You see, the pro-abortion Kansas officials still held such a grudge against Phill
that they’ve dragged him back to Kansas to face a barrage of phony accusations for so-

called “ethics violations.”

B Ethics, violations? Phill is one of the most ethical men you’ll ever find! The -
charges against him are contrived and paper thin. They’re false and utterly without merit.

Let me give you an example. Phill’s enemies charged that his views on the .
sanctity of life were “so strong that they distorted his judgment.” Hmmmm. I guess that =
would mean an attorney must be pro-abortion in order to have “undistorted” judgment.

What kind of biased mind would come up with that sort of charge?

‘Other accusatiohs eg'ainst'PhilI are nothing less than outright lies, and any fair-.
minded person would see that there’s not a shred of evidence to support them!

Phill’s enemies are out for blood

Phlll s pro-abomon enemies are hke a pack of wolves. They’re not Just mppmg at
his heels They want to pull him down and go for his throat.

Even though their charges are totally false, Phill could be ruined if his enemies

achieve their goal to disbar him! That would mean that Phill’s brilliant legal cateer would < -

be forever tarnished as if he were truly an “unethical” lawyer, for having stood up against
the cash-rich abortion 1ndustry

Phlll called the attorney who knows how
to whip the abortion lawyers

Phill called the Thomas More Society and asked for our help because he’d heard
“about our lead attorney Tom Brejcha. Tom beat the abortion lawyers in the famous
N.O.W. v. Scheidler case, a massive unjust lawsuit against pro-life leaders including my
husband Joe Scheidler, the founder of the Pro-Life Action League.

* Tom defended the innocent pro-life leaders against this vicious lawsuit all the way
" to the U.S. Supreme Court. He whipped the abortion lawyers before the Supreme Court
twice by votes of 8 to 1, and then 8 to zero. These were perhaps the most 1mportant court

victories for pro- hfers in our natlon s hxstory'

That’s why Phill told Tom he wanted his help in Topeka when his case went to
trial. Tom knew that funds were low — close to rock bottom. But he couldn’t refuse Phill.

Tom hurried to the airport, boarded a plane for KanSas, and spent two weeks with
Phill before a three-attorney “ethics panel”.



oo Amazmg news: 5 of 7 J ustlces recuse themselves' ; :

~ As expected the pro- abortron panel members voted to ﬁnd Phill gurlty of multxple
ethics violations. Suddenly, Phill faced what seemed a hopeless dilemma. His only appeal
was to go before the Kansas Supreme Court. ‘This was the same court that Sebelius had
packed with pro- abortlon zealots.

i

To get Phlll a fa1r heanng, Tom Brejcha and Thomas More Soc1ety helped Phill
rebuild his defense team, which filed a hard-hitting brief refuting all ethics charges. -
Then’the defense filed a bold motion urging that two of the Justices step aside for bias.
The motion also suggested that three others also step aside (“recuse” themselves) for

the same reason.

Phill’s recusal motion called out one Jusnce in partlcular a nnhtant feminist — .
for her for “deep-seated antagonism” against Phill and also for spectacular fa]sehood and

outright deceptlon in her earlier written oprmon

Thls radlcal fexmnlst Justice’s opinion was 50 extreme and hosule that it shocked
the legal community in Kansas. One observer called her opinion “eccentric,” a “vitriolic
rant that was.so embarrassing and articulated with such petty viciousness that the Chief
Justice appended a note to the decision distancing herself from the outbuirst.” o

- Three days after filing of the defense motion for recusal, a spokesman for the

, Kansas Supreme Court handed down an astonishing announcement late on a Friday
afternoon (outside the daily news cycle). Not merely two, but five of the Supreme Court

\
Justices were recusing themselves from Phill’s case.

' This was unheard of! At least now there’s a chance for justice.

This will be'.a long, hard battle. Let’s pray that the five new substitute Justices —
plcked from Kansas appellate and tnal Judges — will be fair and impartial.

‘ Tom Brejcha is prepared to go the distance to defend Phill. But he can’t do it

alone. Please help Tom keep Phill’s defense at top strength. Please pray for victory in -

this case And please send a sacrificial gift to support Phill’s defense if possible. Your -
gift w1ll help Tom defend Phill and other innocent people of faith. It will also help Tom

keep up the pressure against the abortionists in our other cases.

For example, your gift will help fund our two lawsuits against the colossal
Planned Parenthood abortion mill in Aurora, Iilinois. One lawsuit is for multiple zoning
violations that are so bad that Planned Parenthood could be forced to vacate its “mega
mill” or even bulldoze it to the ground! The other lawsuit is for Planned Parenthood’s

outrageous defamation of innocent pro-lifers.



We should win our cases against Planned Parenthood, finances permitting. But it
takes a lot of money to win a lawsuit against a gigantic taxpayer-funded orgamzatlon like.
Planned Parenthood Rrght now we're short of funds.

-Tom BreJcha needs your help to fight for justice

Please send your sacrificial gift to help Tom defend the innocent pro-hfers like
- Phill Kline. Could you consider sending a tax-deductible gift to get justice for the
innocent and the downtrodden? We’re going through a tough time financially, and we

really need your help.

Please send whatever is a sacrifice for you Are you in a position to sénd a gift of
$100, $250 or $5007 A gift like that would really help us.

.- If the Lord has blessed you fmancrally, could you consrder sendmg a gift of

- $1,000, $5,000, or even $10,000? A gift in that range would be a tremendous blessing.
I’'m praying that one hero will step forward with a gift of $10,000, two heroes with
$5, 000 and ﬁve heroes with $1,000. Could you step fOrward as one of those heroes?

_ We also need lots of smaller gifts in the range of $35, $50, $75 or whatever you .
can sacrifice. I'll be grateful for your sacrifice — no matter how large or how small. .

Remember our caseload and our needs are great. I'm depending on people llke

you to help get justice. for Phill Kline and other innocent pro-lifers. I have no one to turn o A

_ to'but people like you. Please be as generous as you can. May God bless you and your
loved ones in HlS own best way. : - :

. YbursinChﬁst,~ - T
Ann Scherdler o
- Chairman of the Board

P.S. Remember the pro-hfe hero Phill Klme isin trouble He’s innocent. I appeal to you -
again for help so that Tom can help Phill and other innocent pro-lifers and win more ‘

victories for justice. Please pray for our work and send a sacrificial gift. Make your tax- L

deductible gift payable to the Thomas More Society, and send it today.



He blew the whistle
‘on Planned Parenthood’s coverup
| of 107 statutory rapes...

- He almost succeeded in putting
~ Planned Parenthood’s abortionists
behind bars for their crimes...

| And now |
Planned Parenthood’s politicians
~ want to destroy his career...

Tuesday, 1:30 p.m.

Dear Friend,

Before Itell you about the pro-abortlonlsts wicked attack, let me briefly
introduce myself to you. I'm Ann Scheidler, chairman of the board of the Chicago-based
Thoma‘s More Society.

| ‘ ' v
Our attorneys are defending a true hero, Phill Kline, in his struggle against the
abortiofm Goliath Planned Parenthood and its politicians.

‘As you may know Phill was the Attorney General of Kansas from 2003 to 2007.
As the state s Top Cop, he thoroughly investigated the late abortionist George Tiller and
Planne‘d Parenthood. His investigation found shocking violations of Kansas state laws.

‘ 3rd trimester baby killer bragged about his skill!

ITiller was proud to be America’s No. 1 third-trimester abortionist. He bragged
that he could abort babies that were too large for other abortionists to tackle -- even up to
the moment of birth! He charged thousands of dollars to kill each baby, and he did a
boommg business because other abortlomsts prefer to kill smaller babies.



Phill’s other target, Planned Parenthood, is America’s No. 1 baby killing franchise
by far. You could call it the “McDonalds” of abortion.

Pro-lifers throughout America cheered Phill for his courageous and vigorous
prosecution of Planned Parenthood and George Tiller.

Phill subpoenaed Tiller’s and Planned Parenthood’s medical records. And that
was just the beginning.

Phill charged Tiller with 30 crimes for committing illegal third-trimester abortions.

You see, Kansas law prohibits late abortions unless there’s a risk of PHYSICAL
damage to the pregnant mother. Tiller was freely performing late abortions using the
flimsy excuse that the pregnant mother might suffer psychological damage.

If Phill had been allowed to finish the job, Tiller would likely have been
convicted of all 30 crimes and sent to prison. But pro-abortion fanatic Kathleen
Sebelius, then-governor of Kansas, coordinated an effort to shut down Phill’s
prosecution of Tiller.

Keep in mind that Tiller donated lavish amounts of blood money to Sebelius and
other pro-abortion politicians. No wonder Sebelius helped Tiller avoid punishment for his
crimes. Tiller kept up his third-trimester baby killing business until his death in 2009.

Phill ran for re-election as Attorney General but lost. But then he was appointed
as the District Attorney for Johnson County, where he resumed his criminal investigation.

Phill caught Planned Parenthood with its pants down

Phill filed a massive 107-count criminal case against Planned Parenthood of

Overland Park, Kansas. Phill had Planned Parenthood on the ropes. The records he
subpoenaed from Planned Parenthood showed a consistent pattern of crime.

What’s more, Judge Richard Anderson, who had custody of the Planned
Parenthood records Phill subpoenaed, noticed something odd about them. It appeared that -
someone at Planned Parenthood had committed forgery in an attempt to cover up crimes.
The judge took the records to a Topeka police handwriting expert for analysis, and the
expert confirmed the discrepancies Judge Anderson had spotted.

The forged records pointed to fraud and falsification of Planned Parenthood’s
records, in addition to its other crimes! The Judge’s own phrase: Somebody may have
committed “felonies to cover up misdemeanors™!

Planned Parenthood’s crimes, like Tiller’s, were egregious. Planned Parenthood

had illegally given underage girls abortions and covered up the crimes of the statutory
rapists who’d impregnated these girls. Planned Parenthood ignored the legal requirement
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to report these crimes. In addition, Planned Parenthood performed at least one illegal
abortion beyond the 22-week limit under Kansas law. :

ij Planned Parenthood were nailed for these 107 crimes, the penalties would’ve
been HUGE' Phill was on the verge of nailing Planned Parenthood in court until some
odd th1ngs started happening. Powerful pro-abortion state officials saw that Planned

Parenthood was about to go down and took action to stop it.

|

;When Sebelius was governor, she packed the Kansas Supreme Court with her
pro-abortion pals. Yes, you heard me right. In Kansas, the governor gets to appoint
Justlces to the state’s high court without the advice and consent of the Senate. Governors
in othef states don’t have that power.

iNo wonder the Kansas Supreme Court repeatedly took extraordinary steps to
intervene in Phill’s criminal investigation of Tiller and Planned Parenthood. The court

even in‘lposed a gag order to keep the evidence of Planned Parenthood’s crimes secret.

When it became clear that this gag order would also delay the prosecution, Phill
expressed an URGENT concern to the Kansas Supreme Court. He informed the Court

that _thé statute of limitations was about to run out in this case! The clock was ticking.

\
How did the Justices respond” They ordered a briefing schedule that guaranteed

that the statute of limitations would run out: a huge break for Planned Parenthood!
| .

How Phill out-foxed the pro-abortionists

- When Phill realized that the Kansas Supreme Court’s delays would let Planned
Parenthood off the hook for its crimes, he made a clever counter-move. He sponsored an
Ommbus Crime Bill with bipartisan support. It passed, and Governor Sebelius signed it
into law She overlooked the bill’s provision extending the statute of limitations!

As you can 1magme, Sebelius and the other pro-abortion officials in Kansas were
furious when they realized Phill had out-foxed them.

The pro-abortion media Were also furious with Phill for his relentless efforts to
bring Planned Parenthood to justice. As Phill ran for re-election the media constantly
ripped lliim as “heedless of women’s privacy rights” (in other words, for being pro-life).

§ad1y, thanks to the intensive media campaign against him, Phill lost the election
as Johnson County District Attorney. He moved to Virginia to teach law.

Phill fought the good fight. He did his best. He almost succeeded in putting
George Tiller in jail and bringing Planned Parenthood to justice. But the pro-abortion
officials of Kansas ran Phill out of the state. You’d think that would’ve been the end of it.

BUT IT WASN'T!



You see, the pro-abortion Kansas officials still held such a grudge against Phill
that they’ve dragged him back to Kansas to face a barrage of phony accusations for so-
called “ethics violations.”

Ethics violations? Phill is one of the most ethical men you’ll ever find! The
charges against him are contrived and paper thin. They’re false and utterly without merit.

Let me give you an example. Phill’s enemies charged that his views on the
sanctity of life were “so strong that they distorted his judgment.” Hmmmm. I guess that
would mean an attorney must be pro-abortion in order to have “undistorted” judgment.

What kind of biased mind would come up with that sort of charge?

Other accusations against Phill are nothing less than outright lies, and any fair-
minded person would see that there’s not a shred of evidence to support them!

Phill’s enemies are out for blood

Phill’s pro-abortion enemies are like a pack of wolves. They’re not just nipping at
his heels. They want to pull him down and go for his throat.

Even though their charges are totally false, Phill could be ruined if his enemies
achieve their goal to disbar him! That would mean that Phill’s brilliant legal career would
be forever tarnished as if he were truly an “unethical” lawyer, for having stood up against
the cash-rich abortion industry.

Phill called the attorney who knows how
to whip the abortion lawyers

Phill called the Thomas More Society and asked for our help because he’d heard
about our lead attorney Tom Brejcha. Tom beat the abortion lawyers in the famous
N.O.W. v. Scheidler case, a massive unjust lawsuit against pro-life leaders including my
husband Joe Scheidler, the founder of the Pro-Life Action League.

Tom defended the innocent pro-life leaders against this vicious lawsuit all the way
to the U.S. Supreme Court. He whipped the abortion lawyers before the Supreme Court
twice by votes of 8 to 1, and then 8 to zero. These were perhaps the most important court
victories for pro-lifers in our nation's history!

That’s why Phill told Tom he wanted his help in Topeka when his case went to
trial. Tom knew that funds were low — close to rock bottom. But he couldn’t refuse Phill.

Tom hurried to the airport, boarded a plane for Kansas, and spent two weeks with
Phill before a three-attorney “ethics panel”.



' Amazing news: 5 of 7 J ustlces recuse themselves'

As expected the pro- abortlon panel members voted to ﬁnd Phill guilty of multiple
ethlcs violations. Suddenly, Phill faced what seemed a hopeless dilemma. His only appeal
was to go before the Kansas Supreme Court. This was the same court that Sebelius had
packed with pro-abortion zealots.

- To get Phill a fair hearing, Tom Brejcha and Thomas More Society helped Phill
rebmld his defense team, which filed a hard-hitting brief refuting all ethics charges.
Then the defense filed a bold motion urging that two of the Justices step aside for bias.
The motion also suggested that three others also step aside (“recuse” themselves) for

l
the same reason.

| Phill’s recusal motion called out one Justice in particular — a militant feminist —
for her for “deep-seated antagonism” against Phill and also for spectacular falsehoods and
outright deception in her earlier written opinion.

* This radical feminist Justice’s opinion was so extreme and hostile that it shocked
the legal community in Kansas. One observer called her opinion “eccentric,” a “vitriolic
rant that was.so embarrassing and articulated with such petty viciousness that the Chief

Justice} appended a note to the decision distancing herself from the outburst.”

- Three days after filing of the defense motion for recusal, a spokesman for the
Kansas Supreme Court handed down an astonishing announcement late on a Friday
afternoon (outside the daily news cycle). Not merely two, but five of the Supreme Court -

Justices were recusing themselves from Phill’s case

'This was unheard of! At least now there’s a chance for justice.

iThis will be é long, hard battle. Let’s pray that the five new substitute Justices —
picked from Kansas appellate and trial Judges — will be fair and impartial.

' Tom Brejcha is prepared to go the distance to defend Phill. But he can’t do it
alone. Please help Tom keep Phill’s defense at top strength. Please pray for victory in -
this case. And please send a sacrificial gift to support Phill’s defense if possible. Your
gift wxll help Tom defend Phill and other innocent people of faith. It will also help Tom
keep up the pressure against the abortionists in our other cases.

For example, your gift will help fund our two lawsuits against the colossal
Planned Parenthood abortion mill in Aurora, Illinois. One lawsuit is for multiple zoning
violations that are so bad that Planned Parenthood could be forced to vacate its “mega
mill” or even bulldoze it to the ground! The other lawsuit is for Planned Parenthood’s
outrageous defamation of innocent pro-lifers.



We should win our cases against Planned Parenthood, finances permitting. But it
takes a lot of money to win a lawsuit against a gigantic taxpayer-funded organization like
Planned Parenthood. Right now we’re short of funds.

Tom Brejcha needs your help to fight for justice

Please send your sacrificial gift to help Tom defend the innocent pro-lifers like
Phill Kline. Could you consider sending a tax-deductible gift to get justice for the
innocent and the downtrodden? We’re going through a tough time financially, and we
really need your help. ‘

Please send whatever is a sacrifice for you. Are you in a position to send a gift of
$100, $250, or $500? A gift like that would really help us.

If the Lord has blessed you financially, could you consider sending a gift of
$1,000, $5,000, or even $10,000? A gift in that range would be a tremendous blessing.
I’m praying that one hero will step forward with a gift of $10,000, two heroes with
$5,000, and five heroes with $1,000. Could you step forward as one of those heroes?

We also need lots of smaller gifts in the rémge of $35, $50, $75, or whatever you
can sacrifice. I'll be grateful for your sacrifice — no matter how large or how small.

Remember, our caseload and our needs are great. I'm depending on people like
you to help get justice for Phill Kline and other innocent pro-lifers. I have no one to turn’
to but people like you. Please be as generous as you can. May God bless you and your
loved ones in His own best way.

Yours in Christ,

e Sl b~
Ann Scheidler v ‘
Chairman of the Board

P.S. Remember, the pro-life hero Phill Kline is in trouble. He’s innocent. I appeal to you
again for help so that Tom can help Phill and other innocent pro-lifers and win more
victories for justice. Please pray for our work and send a sacrificial gift. Make your tax-
deductible gift payable to the Thomas More Society, and send it today.



